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Dear Sirs Attention: Mr., f:a{es €. Favors

Opinion No L0=-132Y
Re: Dissclutie

avielS -tvo aditors.
- er 6f Dctober 16, 1939, in
essticne Lo this Departsent for an -

*l. Is the mdjudication of\ bankruptoy of & corpora~
ticn in the Fedpfa . Judielql Aszcerteinment of
insclvency witliin : {ole 1387, subdivision
?' RUCOSO Of . g

We are in receipt o
which you submit the following
opinion:

esontinuve to acorue after
ment for the benefit of
ive exeept for winding

*7. ¥%henever a corporation upon propsr judieisl
escsrtainmoent is found to be insolvent.*®

In leyhe vs. leybe, (T.C... 1920) 280 8, ¥, 377, plaintiff

instituted sult on a note exeouted by Laybe Piano Company end to
foreclose a lien. After the execution of the note the lLeyhe Plenc
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Coxpany was adjudged & bahkrupt and following suck adjudication rade
a composition with ite unsecured orediters.

It was held by the court:

"The next proposition edvanced by appellants is to
the effect that no jJudgment could be taken &after dis-
missal of two of the direotors of the corporation. e
are inclined to think that this proposition is also well
taken. The adéudication of insclvency dissolved the
corporation, K, S, . 1205. The corporation could not
THEereafter be sued, Urange ~umber Co., ve. Toole, 181
5. %e 823. By virtue of the statute the directors of the
corporation at the time of ite dissolution became trustees
to wind up its affairs, R.S, Art. 1208. They act in seid
capacity collectively and suit ocould not be malintained

to estublish a corporate liesbility against any of therx
eingly."

¥e have been unable to rind apy other cese in this Jjurie-
diction passing upon this question and rust therefore recognivs the
above cited ocase as controlling your first question.

An assignment for the benefit of creditors-is sn absolute
unconditional and irrevocable voluntary conveyence of property by
the debtor to the assignes in trust for the purpose of paying debdts
out of the proceeds therecf. The aasignee takes absclute title to
the property ror the trusts expressed in the instrument, § Tex. -
Jur. p. B%. 4 corporation may make sn assignrent Tor the bensfit
of oreditors, Niller vs., Gocdman, {T.C.A. 1897) 40 S. ®. 743. The
legal enity continues to exist notwithstanding there mey have been
an essignment for the benefit of ocreditors since Artiocle 1387,
Revisod Civil Stetutes, 1925, which provides for the dissolution
of corporations does not provide that such action shall dissolve
the corporetion.

Article 7084, Kevised Civil Statutes, 1926, provides that
“"except &8 herein provided every domestic and foreign corporation
heretorfore or horeafter chartered or suthorized to do business in
Texas . . . shall pay in advanee to the Secretary of State a fran-
chise tax for the year following," as therein provided. Wve find
no exception exempting corporationes that have made aseignments for
benerit of creditors. Artiele 7097, Revised Civil Statutes, 19E5,
sets out a different forumla for computing the tax of a corporation
"actually in process of liquidation.* No doubt many corporations
which have made assignments for the benefit of oreditore are in
sotuel process of iiquidation looking to & complete disgolution
~of the corporation, and would be governed by the terms of this

etatute in computing their franchise tax,
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if in certain instenceg it night seer ineguitable that
such corporations are required to pay & franchise tax, it xmust be
noted that they ere not without remedy since they may effect & dis-
golution under Article 1387, Fevised Civil Statutes, 1985, or meke
a reduction in their cepital etock,

It is our opinion that an ordinary adjudication in bank-
ruptey of e Texaes corporation is a Jjudlocial ascertainment of in-
solvenoy within the meaning of Article 1387, Subdivision 7, Revised
Civil Statutes, 1925,

In answer to your second qQuestion, it is our opinion that
the execution of a generel assignment for the benefit of creditors
by a corporstion does not within itself exempt such corporetion
from the payment of & franchise tax,

Yours very truly
ATTORNEY GENERAL OF TEXAS
!
. ,zéhuu~»¢44£

Ceoil C, Cemmack
Aesistant
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